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United States Court of Appeals for the 
District of Columbia 


No. 6586. i 

Marjory T. Ramsey, Administratrix of Estate of Jessie M. 
Townsend, Deceased, Appellant, 

vs. 

i 

Clarence S. Ross and Walter H. Beard. 


a Supreme Court of the District of Columbia. 

At Law. 

j 

No. 84022. 

Marjory T. Ramsey, Administratrix, Estate of Jessie M. 

Townsend, Deceased, Plaintiff, 

vs. : 

Clarence S. Ross, Walter H. Beard, Defendants. 

i 

; 

United States of America, j 

District of Columbia, ss : j 

Be it remembered, that in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: ; 
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1 Declaration . 

Filed May 18, 1934. 

In the Supreme Court of the District of Columbia. 

At Law. 


No. 84022. 

Marjory T. Ramsey, Administratrix, Estate of Jessie M. 

Townsend, Deceased, Plaintiff, 

vs. 

Clarence S. Ross, Walter H. Beard, Defendants. 

The plaintiff, Marjory T. Ramsey, administratrix of the 
estate of Jessie M. Townsend, deceased, duly appointed 
and qualified as such by the Supreme Court of the District 
of Columbia, holding a Probate Court, sues the defendants, 
Clarence S. Ross and Walter H. Beard, for that on, to wit, 
the 13th day of January, 1934, Jessie M. Townsend, this 
plaintiff’s intestate, was walking upon and along the side¬ 
walk at the intersection of 19th and M Streets, Northwest, 
in the City of Washington, District of Columbia, and on 
the same day and year, and at the same time of day, the 
defendant, Clarence S. Ross, was operating a certain auto¬ 
mobile, proceeding in a southerly direction on 19th Street, 
N. W., immediately approaching the intersection of said M 
Street, at that point, and the defendant, Walter H. Beard, 
was, on the same day and year, and at the same time of day, 
operating a certain automobile in an easterly direction 
along M Street, N. W., immediately approaching the inter¬ 
section of said 19th Street, and plaintiff avers that it there¬ 
upon became, and was, the duty of the defendants, and each 
of them, to exercise reasonable care and prudence so as not to 
injure said Jessie M. Townsend, and yet, the said defendants, 
and each of them, at the time and place aforesaid, disregard¬ 
ing their said duty in the premises, did negligently 
2 and carelessly propel, manage, control and operate 
said automobiles at high and excessive rates of speed 
and in negligent and careless manners, in that the surfaces 
of the streets, at the time and place aforesaid, were wet 
and slippery, and said defendants, and each of them, failed 
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CLARENCE S. ROSS AND WALTER H. BEARD, 

to observe and lookout for the said approach of each other 
and for the presence of said Jessie M. Towhsend; and 
plaintiff further alleges that the approach of each of said 
automobiles in the manner aforesaid and the presence of 
said Jessie M. Townsend was unobstructed and! clearlv vis- 

•r 

ible for a sufficient distance to enable the defendants, and 
each of them, to avoid colliding one with the other and 
with the said Jessie M. Townsend; j 

And plaintiff further alleges that at the time and place 
aforesaid the movement of traffic was not regulated by a 
police officer, or officers, or by traffic-control signals (other 
than a slow’ sign posted to regulate speed of vehicles enter¬ 
ing M Street from 19th Street at said intersection), nor 
was any pedestrian tunnel provided at said intersection; 
that said Jessie M. Townsend was entitled to: proceed at 
said intersection from one sidewalk curb to another with 
right of w r ay over any approaching automobiles in accord¬ 
ance with the provision of Article III, Section 5* Paragraph 
(a) of the Traffic and Motor Vehicle Regulations then in 
force and effect in the District of Columbia, the words and 
figures of said provision being as follows: 

(a) The driver of any vehicle shall yield the right of 
way to a pedestrian crossing the roadway within any 
marked crosswalk or within anv unmarked crosswalk at 
the end of a block, except at intersections where the move¬ 
ment of traffic is being regulated by police officers or traffic- 
control signals, or at any point where a pedestrian tunnel 
has been provided. 

And plaintiff further alleges that the defendants, and 
each of them, failed to sound any warning of their approach 
to each other and to the said Jessie M. Townsend; 

3 And plaintiff further alleges that the! automobiles 

propelled, managed, operated and controlled by the 
said Clarence S. Ross and Walter H. Beard, as aforesaid, 
reached the intersection at said 19th and M Streets, N. W., 
at the same time, and that the defendants, and each of them, 
failed to slow down and failed also to control said auto¬ 
mobiles so as to avoid colliding with pedestrians or vehicles, 
and the defendant, Clarence S. Ross, also failed to yield 
the right of w r ay to the automobile controlled ^s aforesaid 
by the defendant, Walter H. Beard, as required by Article 
VI, Section 28, Paragraph (a) of the Motor Vehicle Regula- 

2—6586a 
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tions then in force and effect in the District of Columbia, 
which in words and figures is as follows: 

(a) A vehicle approaching an intersection shall slow 
down and be kept under such control as to avoid colliding 
with pedestrians or vehicles. 

The driver of a vehicle approaching an intersection shall 
yield the right of way to a vehicle which has entered the 
intersection. When two vehicles enter an intersection at 
the same time, the driver of the vehicle on the left shall 
yield to the driver on the right. 

And plaintiff further alleges that the high and excessive 
speed of the automobiles controlled and operated by the 
said defendants, as they immediately approached the inter¬ 
section at said 19th and M Streets, N. W., was in excess of 
twenty-two miles an hour; that the speed of said automo¬ 
biles was greater than was reasonable and prudent, having 
due regard to the traffic, surface and width of the said 
streets, and the hazard at the intersection aforesaid, and 
that no official sign was posted on said M Street governing 
the speed of automobiles proceeding along the same, ap¬ 
proaching the said intersection with 19th Street, X. W., 
and that an official sign was posted at the time aforesaid 
on 19th Street, governing the speed with which an auto¬ 
mobile might lawfully enter the intersection of M Street 
from said 19th Street, N. W., which said sign required a 
speed not in excess of ten miles an hour, and said 
4 speed being maintained by the defendants, and each 
of them, was contrary to the provisions of Article 
IV, Section 22, Paragraph (b) and the pertinent part of 
Paragraph (c) of the Motor Vehicle Regulations then in 
force and effect in the District of Columbia, the words and 
figures of said provision being as follows: 

(b) No person*shall drive a vehicle upon a highway at 
a greater speed than is reasonable and prudent, having due 
regard to the traffic, surface and width of the highway, and 
the hazard at intersections, and any other conditions then 
existing. 

(c) The speed' of any vehicle on any street, highway, or 
bridge in the District of Columbia shall not exceed 22 miles 
per hour, except as hereinafter specifically provided, or as 
mav otherwise be indicated bv official signs: 
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And plaintiff alleges that the defendants, notwithstand¬ 
ing the premises aforesaid and in disregard of their said 
duty, and by reason of the aforesaid wrongful acts and 
negligence, caused the automobiles managed and controlled 
by them to collide at the said intersection of 19th and M 
Streets, N. W., and that the automobile managed and con¬ 
trolled by the defendant, Clarence S. Ross, yras thereby 
caused to strike, and did strike, said plaintiff’s intestate, 
the said Jessie M. Townsend, at the time and place afore¬ 
said, with such force and violence that she was fatally in¬ 
jured and died therefrom within an hour. 

And plaintiff further alleges that said injury to plaintiff’s 
intestate and the wrongful acts and negligence of the de¬ 
fendants as hereinbefore alleged, were such aS would have 
entitled plaintiff’s intestate to maintain a suit for damages 
against the said defendants had she lived, and that said 
Jessie M. Townsend was and is survived bv her sister who is 
this plaintiff and who is the personal representative of said 
decedent, and that the said wrongful acts and negligence 
of the defendants are to the damage of this plaintiff 
5 to the amount of Ten Thousand Dollars I ($10,000.00), 
whereby an action has accrued to her;; 

Wherefore plaintiff brings this suit and claims of and 
from said defendants the sum of Ten Thousand Dollars 
($ 10 , 000 . 00 ). 


B. Gr. CARSON, 

Attorney for Plaintiff. 


Plea of Defendant Clarence S. Ro$$. 
Filed August 2, 1934. 

# * * • # • ; * 


For Plea to the Declaration filed in this cause, the de¬ 
fendant, Clarence S. Ross, states that at the time men¬ 
tioned and in the direction indicated he was operating a 
certain motor vehicle, and that said motor vehicle was col¬ 
lided with by the motor vehicle of his co-defendant, Walter 
H. Beard, so that the Ross car was in turn caused to collide 
with the plaintiff’s intestate, Jessie M. Townsend. 

And the defendant Ross denies generally and specifically 
each and every allegation of negligence to him attributed 
in the plaintiff’s Declaration. This defendant states that 
he was neither careless, reckless nor negligent in the opera- 
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tion of his motor vehicle, and that he is not guilty of any 
violation or violations of the Motor Vehicle Regulations 
in force in the District of Columbia and as charged in 
plaintiff’s Declaration. 

This defendant further states that he did not propel his 
motor vehicle at a reckless or careless rate of speed, and 
that the injury sustained by the plaintiff’s intestate cannot 
in any way be attributed to any negligent act or fault 
6 on the part of this defendant. 

CHAS. S. BAKER, 

BENJ. L. TEPPER, 
Attorneys for Defendant , Clarence S. Ross. 

Pleas of Defendant Walter H. Beard. 

Filed August 2, 1934. 

#*###** 


Plea No. 1. 

Comes now the defendant Walter H. Beard, by his at¬ 
torney, and for his first plea to the Declaration filed in this 
cause alleges as follows: 

That defendant Beard at the time and place mentioned 
and in the direction indicated was operating a certain motor 
vehicle that was not his property; 

That defendant Beard denies generally and specifically 
each and every of the other allegations of the Declaration, 
that have to do with this defendant’s actions, and states 
that he was neither careless, reckless nor negligent in the 
operation of his motor vehicle and that he was not guilty of 
any violation or violations of any duty resting upon him 
nor of the motor vehicle laws or regulations in force in the 
District of Columbia and as charged in plaintiff’s Declara¬ 
tion; and that defendant Beard did not propel his motor 
vehicle at a reckless nor careless rate of speed, and that 
the injury sustained by the plaintiff’s intestate is not at¬ 
tributable to any fault or negligence of this defendant. 

Plea No. 2. 

Comes now the defendant Walter H. Beard, by his attor¬ 
ney, and for his second plea to the Declaration filed in this 
cause alleges as follows: 
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That defendant Beard at the time and place mentioned 
and in the direction indicated was operating a cer- 

7 tain motor vehicle upon this defendant’s business 
that was not his property, but this defendant avers 

the fact to be that the accident was caused by the negligence 
of defendant Ross in that defendant Beard’s motor vehicle 
was caused to collide with the motor vehicle operated by 
defendant Ross by the action of defendant Ross in ope¬ 
rating his motor vehicle across M Street at a high and reck¬ 
less rate of speed in violation of the official; police sign 
requiring defendant Ross to slow his vehicle and to cross 
M Street at not more than ten miles per hour, as alleged 
in plaintiff’s Declaration; that wherefore the injury to 
plaintiff’s intestate was caused solely by defendant Ross’s 
negligence; 

That defendant Beard denies generally and specifically 
each and every of the other allegations of the Declaration 
that have to do with this defendant’s actions, and states 
that he was neither careless, reckless nor negligent in the 
operation of his motor vehicle and that he was not guilty 
of any violation or violations of any duty resting upon him 
nor of the motor vehicle laws or regulations iii force in the 
District of Columbia and as charged in plaintiff’s Declara¬ 
tion; and that defendant Beard did not propel his motor 
vehicle at a reckless nor careless rate of speed, and that 
the injury sustained by the plaintiff’s intestate is not at¬ 
tributable to anv fault or negligence of this defendant. 

H. CLAY ESPEY, 

Attorney for Defendant, 

Walter H. Beard. 

8 Memorandum. 

August 7, 1934—Joinder of issue, notice of trial, note of 
issue—filed. 

May 24, 1935—Jury sworn and respited. 

May 28, 1935—Verdict for plaintiff for $1.00. 

Supreme Court of the District of Columbia. 

Thursday, June 27 1935. 

Session resumed pursuant to adjournment, Hon. Peyton 
Gordon, Justice, presiding. 

# * * • • * : # 
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Upon consideration of the motion filed herein, for 
a new trial, the same having been heretofore duly argued 
and submitted to the Court, it is ordered that said motion 
be, and the same is hereby overruled, and judgment on ver¬ 
dict ordered. 

Wherefore, it is considered that plaintiff recover of the 
defendants herein the sum of One Dollar ($1.00), together 
with costs of suit to be taxed by the clerk and have execu¬ 
tion thereof. 

From the foregoing judgment the plaintiff by her at¬ 
torneys of record, in open Court, notes an appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia; whereupon, an undertaking to act as a cost bond is 
hereby fixed in the sum of One Hundred Dollars ($100.00) 
with leave to deposit Fifty Dollars ($50.00) cash with the 
clerk in lieu thereof. 

9 Memoranda. 

July 10,1935—Undertaking on Appeal—$100—approved 
and filed. 

Time to file proposed bill of exceptions extended to and 
including August 24, 1935. 

July 31, 1935—Proposed bill of exceptions and notice 
filed. 


Assignment of Errors. 

Filed August 1, 1935. 

####### 

Comes now the appellant in the above entitled cause and 
assigns as error committed by the trial court the following: 

1. The court erred in refusing to set aside the verdict 
of the jury as being contrary to the evidence. 

2. The court erred in refusing to set aside the verdict 
on the ground that the verdict was grossly inadequate. 

3. The court erred in refusing to grant the motion for 
new trial on the ground that the verdict is not supported 
by the evidence and because the verdict was grossly in¬ 
adequate. 

4. The court erred in denying the motion for new trial 
on the ground that the verdict was in effect a verdict for 
defendants. 


i 
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5. The court abused its judicial discretion in refusing to 
grant the motion for new trial upon the foregoing grounds. 

ALVIN L. NEWMYER, 
DAVID G. BRESIS, 

Attorneys for Appellant. 

10 Service of a copy of the foregoing Assignment of 
Errors acknowledged this 31st day of July, 1935. 

CHAS. S. BAKER, 
BENJ. L. TEPPER, 

H. CLAY ESPEY, 
Attorneys for Defendants. 

j 

July 31/35—Charge to jury addition to bill of excep¬ 
tions also served this date. \ 

; 

H. C. ESPEY. 

i 

Memoranda. 

August 28, 1935—Time to submit bill of exceptions ex¬ 
tended to September 11, 1935. 

September 11, 1935—Bill of exceptions submitted. 

Supreme Court of the District of Columbia. 


Monday, October 28, 1935. 

Session resumed pursuant to adjournment, Honorable 
Peyton Gordon, Justice, presiding. 

****** * 

i 


Come now the parties hereto by their respective at¬ 
torneys of record, and thereupon, the plaintiff by her 
attorneys, presents to the Court her Bill of Exceptions 
taken at the trial of this cause, and heretofore submitted 
herein, and prays that the same be signed and made of 
record, nunc pro tunc , which is hereby accordingly done. 
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Desig'nation of Record. 

Filed July 24, 1935. 

• * # # # 




Now comes Marjory T. Ramsey, administratrix of the 
estate of Jessie M. Townsend, deceased, the ! appellant in 
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the above entitled cause and designates the parts of the 
record which she desires to have included in the transcript, 
said parts being considered sufficient for the determination 
of the questions raised on appeal, namely: 

1. Declaration. 

2. Pleas of both defendants. 

3. Memo: Joinder of Issue; Notice of trial; Note of Issue. 

4. Memo: Jury sworn to try issues. 

5. Verdict. 

6. Memo: Motion for new trial overruled. 

7. Judgment & Memo: Cost Bond Approved & filed. 
(July 10/35.) 

8. Assignment of Errors. 

9. Bill of Exceptions. 

10. This designation. 

ALVIN L. NEWMYER, 

1 DAVID G. BRESS, 

Attorneys for Appellant. 

Service of a copy of the foregoing designation of record 
acknowledged this 23rd dav of Julv, 1935. 

CHAS. S. BAKER, 

BENJ. L. TEPPER, 
Attorneys for defendant Ross. 

H. CLAY ESPEY, 
Attorney for defendant Beard. 

12 United States Court of Appeals for the District of 

Columbia, April Term, 1935. 

Original No. 2502. 

Law. 

84022. 

Marjory T. Ramsey, Administratrix of Estate of Jessie M. 
Townsend, Deceased, Petitioner, 

vs. 

Clarence S. Ross, Walter H. Beard. 

Order Extending Time to File Record. 

Filed October 24, 1935. 

On consideration of the petition for extension of time 
to file the record in the above-entitled cause, It is ordered 
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i 
I 

by the Court that the time be and it is hereby; extended to 
and including November 1, 1935. 

Per Mr. Chief Justice MARTIN. 

September 23, 1935. 

i 

A true Copy. i 

Test: 

[seal.] HENRY W. HODGES, 

Clerk, of the United States Court of 
Appeals for the District of Columbia. 

13 Supreme Court of the District of Columbia. 

i 

United States of America, 

District of Columbia, ss: I 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 12, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made 1 part of this 
transcript, in cause No. 84022 at Law, wherein Marjory T. 
Ramsey, Administratrix, Estate of Jessie M. Townsend, 
deceased, is Plaintiff and Clarence S. Ross et al. are De¬ 
fendants, as the same remains upon the files and of record 
in said Court. j 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 29th day of October, 1935. ! 

[Seal Supreme Court of the District of Columbia.] 

! 

FRANK E. CUNNINGHAM, 

i Clerk, 

By CHAS. B. COFLIN, i 

Assistant Clerk. 
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14 [Stamp:] United States Court of Appeals for the 
District of Columbia. Filed Oct. 30, 1935. Henry 
W. Hodges, Clerk. 

In the Supreme Court of the District of Columbia. 

Law. 


No. 84-022. 


Marjory T. Ramsey, Administratrix of the Estate of Jessie 
M. Townsend, Deceased, Plaintiff, 

vs. 

Clarence S. Ross, Walter H. Beard, Defendants. 

Bill of Exceptions . 

Be it remembered that the above entitled cause was tried 
before Mr. Justice Gordon and a jury duly impaneled and 
sworn to try the issues herein and thereupon the following 
proceedings were had: 

Dr. C. J. Murphy was called as a witness for and on be¬ 
half of plaintiff and testified that he is the deputy Coroner 
for the District of Columbia and that in the course of his 
duties he performed an autopsy upon the deceased Jessie 
M. Townsend at 1:30 P. M. January 13, 1934; that blood 
was matted in the hair on the back of the scalp; that there 
were contusions of the right thigh and shin bone and a 
Potts fracture of the right ankle; that there was a three 
cornered laceration about three inches long in the scalp 
exposing the skull bone at the back of the cranium and the 
witness diagnosed the cause of death as fractured skull with 
hemorrhage and shock. 

William J. Liverman was called as a witness for and on 
behalf of the plaintiff and testified that he is a sergeant in 
the Metropolitan Police Department attached to the Homi¬ 
cide Squad and that he arrived at the scene of the accident 
shortly after 9:00 A. M. January 13, 1934. The cars and 
drivers had then been taken to the third precinct. Witness 
found glass, oil and blood spots on the sidewalk of 
15 the southeast corner of 19th and M Streets. Photo¬ 
graphs were made of the intersection and sidewalk 
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and were admitted in evidence; that the streets were wet 
and slippery; that he talked with the defendant Beard who 
told the witness that he had spent the night with his brother 
in Falls Church, Virginia, and that he had borrowed his 
brother’s car as his would not run and that he works at the 
Greyhound Garage and had to report to work at 8:00 in 
the morning; that he did not see the car he struck until he 
was at the intersection and that his speed was between 20 
and 25 miles per hour. The witness also talked with the 
defendant Ross and was told by him that he was driving 
south on 19th Street and that when he approached the north 
curb of M Street he saw a car coming from his right at 
approximately a third of a block away and that when he 
was two-thirds across the intersection he was struck about 
the center of his car; that Ross saw a lady on the southeast 
curb walking north on 19th Street. Witness further testi¬ 
fied that there was no blood in the street; that all of the 
blood was on the manhole cover in the sidewalk and on the 
sidewalk. 

The debris of the collision was strewn from the center 
of the street to the southeast corner of the intersection and 
the witness also testified as to the respective parts of both 
vehicles which were damaged and as to the width of the 
intersection and that there were 4 ‘slow” signs on 19th 
Street entering M Street upon which there was marked a 
speed limit of 10 miles per hour and that Ross told the wit¬ 
ness that he had never seen the sign and that he was going 
between 18 and 20 miles per hour. ! 

James L. Rochford was called as a witness for and on be¬ 
half of the plaintiff and after being first duly! sworn testi¬ 
fied that he is a member of the Metropolitan Police Force 
attached to the third precinct; that he arrived: at the scene 
of the accident at 7:55 A. M. in response to a radio 
16 call received at 7:53 A. M.; that he found the cars 
in their original position in which they had come to 
rest following the collision; both cars were at the southeast 
corner of 19th and M Streets; that the car with Virginia 
registration was facing south and the car with Maryland 
registration was facing West; the Maryland car being a 
little over the curb and its left rear wheel had been smashed 
against the curb and the car overhung the same about 6 
or 8 inches; that marks in the street located I the point of 
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collision at approximately the center of the intersection; 
that there were ten mile speed limit signs governing traffic 
on 19th Street; that the damage to the Maryland car was 
on the right side by the doors and left rear wheel, while the 
damage to the Virginia car was at the front wheels, radia¬ 
tor and front assembly; that he talked with both drivers 
and that the defendant Beard told the witness that he was 
going east on M Street at a speed of about 22 or 23 miles 
per hour and that he saw the car only when right in the 
intersection; that the defendant Boss told the witness that 
he was proceeding south on 19th Street at a speed of about 
20 miles per hour and that he believed that the Beard car 
was going faster than 22 or 23 miles per hour. 

Ralph. B. Rector was thereupon called as a witness for 
and on behalf of the plaintiff and being first duly sworn 
testified that he is a member of the Metropolitan Police 
Force attached to the third precinct and that on the morn¬ 
ing of the accident he arrived at the scene with officer Rocli- 
ford and testified in substance as did officer Rochford. 

Whereupon William E. Mothershead, introduced as a 
witness on behalf of the plaintiff, testified substantially as 
follows: 

That on January 13, 1934 he was proceeding in his auto¬ 
mobile east on M Street approximately 100 or 150 feet 
behind the defendant Beard’s car; that he did not see the 
decedent until after she was struck; that the Ross car 
passed a little over the center of the intersection and was 
struck twice by the Beard car and that one of the 
17 cars struck the decedent; that he picked decedent up 
on the sidewalk and carried her to the hospital; that 
when witness first observed Beard between 21st Street and 
20th Street, Beard’s speed was about 30 miles per hour; 
that witness could not state Beard’s actual speed in the 
intersection but thought he was doing 20 or 22 miles within 
the intersection; that the roadway was wet and slippery; 
that he could not guage the speed of the Ross car but that 
Ross slowed down some on reaching M Street; that neither 
car appeared to apply brakes. On cross examination the 
witness admitted that at some time wiiile back of Beard he, 
the witness, was exceeding the speed limit; that Ross cut 
his wheels a little but that Beard did not change his direc- 
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tion; that Beard slackened speed before he reached 19th 
Street. 

i 

Whereupon Drayton Lifford was introduced as a witness 
on behalf of the plaintiff, who testified as follows: 

That on January 13, 1934, he was living at 1166 19th 
Street, at southwest corner of M, and that at the time of 
the accident he was standing on a platform porch about 
7% inches high in front of his home and had aj clear view 
of the accident; that it was raining and the streets were 
very wet and slippery; that prior to the accident that 
morning three cars going south on 19th Street had slipped 
and witness thought he would stand there a little while 
longer and see what else was going to happen; that when 
he first saw the Ross car it was just above the ‘‘stop sign” 
on 19th Street and that he saw it come into the intersec¬ 
tion; that its speed was about 10 miles per hour; that he 
could not judge the speed of the car going j east on M 
Street but it was going pretty fast and because it did it 
so quickly; that as to the change in the speed of the two 
cars, the following occurred: 

I 

By Mr. Newrmyer: 

Q. Did you see any change in the speed of either 
18 car when they came together? A. Yes,; sir. 

Q. What is that? A. The car going on M Street 
had a little faster speed than the car coming down 19th 
Street. j 

Q. A little faster? A. Yes, sir. j 

Q. And during the whole time you saw both cars or each 
car, did the speed of each car change any from the time 
you saw 7 it until the collision occurred? A. The M Street 
car changed a little bit. j 

Q. How did it go, faster or slower? A. Went faster. 

Q. How about the car coming dowm 19th Street? A. It 
w r as running “mediately.” 

Q. “Mediately”? A. Yes, sir. 

Q. Did you see any change in the speed of that car? A. 
No, sir, I did not. 

Q. You say the collision occurred about the middle of 
the intersection? A. Yes, sir. 

Q. What happened after the collision occurred? A. 
Well, when they hit, a lady was going along with an um- 
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brella in Her left hand, and a paper in her right, just 
stepped up like that (indicating). 

Q. Was she on the sidewalk? A. Yes, sir. 

Q. Which way was she headed? A. She was headed to¬ 
ward Connecticut Avenue. 

Q. Was she crossing from the southwest to the southeast 
corner? A. Yes, sir. 

Q. And was headed towards Connecticut Avenue? 

19 A. l r es, sir. 

Q. Was she on the sidewalk? A. Yes, sir, she vras 
about ten foot from the 19th Street, there, the north half— 

Q. She was on the sidewalk on 19th Street? A. Yes, sir. 

Q. What struck her? A. This car was coming down 19th 
Street, the gentleman hit the car in the center that was 
coming down 19th Street. As she was walking along it 
struck her up against the Avail of the street, hit her face 
with it, threAv this car on top of her that Avas hit so hard 
it bounced back in the street and stopped right there. 

Marjory T. Ramsey, the plaintiff herein, to maintain the 
issues on her part joined A\ r as thereupon called as a Avitness 
for and on her OAvn behalf and testified that she is the 
administratrix of the estate of her sister, Jessie M. Toaati- 
send; that she has lived in the District of Columbia Avith 
her sister since 1917 and up to the time of her sister’s 
accident on January 13,1934, AA r herein her sister Avas killed; 
that during this entire period the Avitness and her deceased 
sister did not live apart from each other at any time; that 
she and her deceased sister Avere the only tAvo remaining 
members of their familv; that the decedent was fortv-seven 
years of age at the time of her death and witness at that 
time was thirty-seven years of age; that the decedent was 
in good health up to the time of her death and Avas em¬ 
ployed by the Internal Revenue Bureau of the Federal 
Government; that when witness and decedent came to 
Washington they lived Avith their parents; that their father 
died in 1918 and their mother in 1928 and from 1928 to 
the deceased’s death, decedent and AA T itness resided to¬ 
gether ; that witness is in good health and Avas at the time 
of her sister’s death and still is employed by the 

20 Internal Revenue Department in the capacity of a 
stenographer; that at the time of her sister’s death 

Avitness was earning $1320 per year and her sister was 
earning $1,866 per year and at no time did the Avitness earn 
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as much as her deceased sister did; that they were very 
devoted to each other and spent a great deal of time to¬ 
gether. That with reference to the contributions made by 
the decedent to the witness, the witness testified that the 
decedent contributed a great deal to the furnishings, furni¬ 
ture and making the home comfortable; that the deceased 
contributed more to the witness’ home in money than did 
the witness and that the witness did not contribute as much 
as did the decedent to the ordinary expenses of their house¬ 
hold ; that the decedent contributed to the witness in money 
about $300 a year; that witness had no other income except 
her earnings; that there were times when witness was com¬ 
pelled to remain at home on account of illness and upon 
such occasions her sister was always very thoughtful to 
see if there was anything she could do for the' witness to 
help the witness, and her sister was always: concerned 
about the witness whenever she did not feel! well; that 
whenever her sister w r ent off on a vacation j she would 
always bring back gifts. Witness first learned that her 
sister had been killed when she was called on the telephone 
at home while witness was having breakfast; that she had 
seen her sister earlier that morning for a few minutes; that 
at the time her sister w*as killed her sister w^s going to 
have breakfast somewhere in the vicinity of Connecticut 
Avenue and then she was going to the office. 


On cross-examination the witness testified that her sister 
contributed to her about $300 per year in money, which 
sum vras given to the witness at various times but not for 
payment of household expenses but given directly to the 
witness personally. That the witness has no record of 
these payments and could not state or recall iri detail how 
much the individual payments amounted or when they were 
made; that her sister did not give her any money during 
the month of January, 1934, in which 1 month her 
21 sister w~as killed, but that she did give the witness 
some money during December, 1933, in that around 
Christmas time her sister made a present to the witness 
of $25 in cash but gave her no other money during that 
month; that witness could not recall receiving any money 
from her in November but in October she received about 
$5.00 or $8.00 because if the witness would run short her 
sister would advance it to her and if the witness was not 
able to pay her bills her sister would advance it; that 
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these sums which were advanced to the witness by her sis¬ 
ter and the bills which her sister paid were never paid 
back by the witness; that during the summer of 1933 her 
sister gave witness $45 for the witness’ vacation as a pres¬ 
ent for that purpose, not as a loan but as a gift for the 
purpose of going to the World Fair at Chicago during June 
and July of 1933. That during that year her sister also 
gave her an Elgin wrist watch; that witness has been at¬ 
tending school since 1929 and during that period her sister 
would give her money for the purpose of attending school 
and also gave her money for that purpose in 1933 but the 
witness never counted it up at the end of any year but 
approximates that for the year of 1933 it was about $300; 
that although witness could not state that this exact amount 
was given also in 1932 witness stated that it was very close 
to $300 for every year, but that for the year 1933 it was 
a least $300 and for the other years it was pretty close to 
that, it mav have been a few dollars less but to the witness’ 
knowledge it was very close to $300. 

On further examination the witness testified that she is 
married and lives with her husband who is in the Marine 
Corps and that they lived together with her deceased sis¬ 
ter. On redirect examination the witness testified that her 
husband was in the Marine Corps when she married him 
five years ago and during that period her husband lived 
with the witness and her deceased sister in the same house 
up to the time her sister died; that her husband lived 
22 in the house in which they lived prior to their mar¬ 
riage and after their marriage her husband con¬ 
tinued to contribute the same amount of rent for his room 
in the house as he had done before thev were married, but 
besides paying for his share of the rent he paid nothing 
else toward the support of the witness; that her husband 
is an enlisted man in the Marine Corps. 

Andy C. Ramsey, was thereupon called for and on behalf 
of the plaintiff and being first duly sworn testified that he 
is the husband of the plaintiff; that he has been in the 
Marine Corps for twenty-four years and that in January 
of 1934 he was a staff sergeant and is now a quartermaster 
clerk; that he lived in the home with his wife and her sis¬ 
ter ; that there was an exceptionally close and affectionate 
relationship between his wife and sister; that aside from 
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paying his share of the rent witness paid nothing toward 
the maintenance of his wife. 

On cross-examination the witness testified that his base 
pay in January 1934 was $90 per month; that he con¬ 
tributed only $15 per month to the household; that besides 
his base pay he received approximately $60 additional per 
month and out of his whole salary he contributed only $15 
per month to the family, which was for his roolm rent and 
contributed nothing else to the household or hisiwife’s sup¬ 
port except things like gifts but could not say definitely 
how much he gave his wife a year in addition; to the $15 
per month contributed toward the rent; for gifts the wit¬ 
ness approximated that he gave his wife gifts; during the 
year at the approximate value of $50 but that he did not in 
anv wav contribute anything to the running of the house. 
Upon redirect examination the witness stated that his 
wife’s deceased sister was in normal good health during 
her lifetime. 

Mr. Hunting was called as a witness for and on behalf 
of plaintiff and after being first duly sworn testified that he 
is an employee of the Bureau of Internal Revenue 
23 of the Federal Government and under subpoena pro¬ 
duced in court the records of his office as to the em¬ 
ployment of Jessie M. Townsend, the deceased, and that his 
records show that deceased was first employed at the bu¬ 
reau on April 25, 1917 at a salary of $900 per year and con¬ 
tinued to work at the bureau until her death; that at the 
time of decedent’s death she was earning a little over $1800 
per year and that her earnings for the three years next 
preceding her death totalled $5,528.10. j 

Counsel for plaintiff thereupon introduced in evidence 
without objection the American Table of Mortality which 
showed that the deceased, Jessie M. Townsend had a life 
expectancy of 23 years and that her surviving sister, Mrs. 
Ramsey, the plaintiff herein, had a life expectancy of 30 
years. 

Thereupon each of the defendants, Clarence S. Ross and 
Walter H. Beard, to maintain the issues oh their part 
joined, testified on their own behalf as to the manner in 
which the collision occurred, which testimony tended to 
negative the negligence of each, and tending to show the 
negligence of the other. ; 
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Thereupon the case was submitted to the jury upon the 
following charge: 

24 Charge to the Jury. 

The Court (Justice Gordon). Ladies and gentlemen of 
the jury, this is a suit brought by the Administratrix, the 
sister of Jessie M. Townsend, against one Clarence S. Ross 
and one Walter H. Beard, for damages for financial in¬ 
juries to the plaintiff occasioned by or the result of the 
death of Jessie M. Townsend through the negligence of 
these two defendants. 

The declaration charges that on the day mentioned in the 
declaration, these defendants, Ross was driving his auto¬ 
mobile south on 19th Street, and that the defendant Beard 
was driving his automobile east on M Street, and at the in¬ 
tersection of those two streets these two defendants negli¬ 
gently operated their cars, as the result of which they came 
into collision and the car of Ross struck Miss Townsend on 
the southeast sidewalk at the corner of those two streets, 
which resulted in her death, to the financial loss of the plain¬ 
tiff by reason of the death of her sister, claiming $10,000. 

Both of these defendants in their plea say that they were 
not negligent. Mr. Beard, in his plea, says not only that he 
was not negligent, but that the accident that resulted in the 
death of Miss Townsend was occasioned through the negli- 
gence of Mr. Ross. 

Now, the burden is upon the plaintiff to establish by a 
preponderance of the evidence all the material allegations 
made in the declaration. She must prove that by a pre¬ 
ponderance of the evidence, which means that the evidence 
on behalf of the plaintiff must preponderate in her favor, 
or outweigh all of the evidence in opposition thereto. 

Negligence means negligence which renders one liable to 
another who is injured thereby. It means the doing of some 
act or thing which it is his duty to refrain from doing or 
failing to do some act or thing which it is his duty to do. 
Negligence consists in the failure to perform the 

25 duty or the commission of an act which it was a per¬ 
son’s duty not to commit, the commission or omission 

being the proximate cause of the injury. 

Negligence is the failure to act as a reasonably prudent 
person would act or act as a reasonably prudent person 
would not act. 
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There is no contention here that the deceased was not act¬ 
ing in a prudent manner or that the deceased tvas in any¬ 
wise negligent. It is not contended that she wa^ not where 
she should have been or acting otherwise than ishe should 
have acted. I 

i 

Now, you have heard all of the evidence in the case. You 
are the sole judges of the facts in the case and of the weight 
of the evidence and of the credibility to be given to the wit¬ 
nesses who testify before you. No one here but you has 
anything to do with weighing the evidence or determining 
what that evidence establishes. The Court instructs you 
with respect to the law- governing the case. 

In weighing this evidence and determining the wreight to 
be given it and the credibility to be given to the witnesses, 
you are instructed that if any witness w r ho has appeared 
before you testifies wilfully or falsely concerning any mat¬ 
ter about which he or she could not be reasonably mis¬ 
taken, any material matter, it is your duty either to ignore 
such testimony altogether or to give it such weight as you 
may deem it worthy. 

You are also — take into consideration the interest that 
any witness may have in the outcome or in the result of this 
case. Where a witness has a direct, personal interest in the 
outcome and the result of the case, the temptation is strong 
to color it, and withhold a statement of the truth, and the 
jury are to give it such weight as you may deem it wrorthy. 

There have been a number of prayers for instructions 
which the Court has granted, which have been read 
26 to you by the various counsel, and those prayers for 
instructions are the law’ in this case in so far as they 
go, just as though they had been given to you by the Court. 

I assume that you visualize or have seen this Occident, and 
it is for you to determine whether both of the; defendants 
are negligent, or whether neither of them is negligent, or 
whether one or the other of them is negligent.: Of course, 
if neither one is negligent, why, the plaintiff cannot recover. 
If both of them are negligent, as charged in the declaration, 
then both of them w’ould be liable and responsible to the 
plaintiff, or if just one of them is negligent, that one would 
be responsible. j 

So, the first thing you are to determine from all of the 
evidence and the picture that you see is whether this acci¬ 
dent would have happened if one or the other of the defend- 
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ants had not been guilty of negligence. Then, having deter¬ 
mined that, you will determine whether or not both of 
them were negligent or whether just one of them was negli¬ 
gent. If both of them were negligent, they are both liable, 
notwithstanding that one may have been more negligent 
than the other. That is, if the negligence of either or both 
of these parties has resulted in the proximate cause of the 
accident and the collision which resulted in the death of the 
decedent. 

There is no question but what Mr. Ross w’as driving dow r n 
19th Street. There is no question but what Mr. Beard w’as 
driving east on M Street near 19th Street. It has been 
shown there was a sign there according to the regulations 
in evidence, directing drivers not to go into that intersec¬ 
tion at a rate of speed greater than 10 miles an hour. There 
is no need for me to repeat the testimony other than point 
to it, so that vou mav determine under the lav T as I 
27 shall give it to you, the responsibility of either or 
both of these parties. 

Ross said he knew the sign w’as there and that as he ap¬ 
proached it he w-as driving his car some 15 or 18 or 17 miles 
an hour, and as he got to the intersection he slowed down to 
whatever it was, I think he said 10 miles an hour, and at 
that time he saw r Beard., You remember where he said he 
saw Beard, and the rate of speed at which he saw’ Beard 
running, and that Beard never slackened his speed. 

Beard testified that he saw this Ross car coming down 
there, told vou how far aw r av from the intersection he saw 
him, howr fast he w’as running, and how’ fast he w T as driving 
when he w r ent into the intersection w’hen the accident 
happened. 

The physical facts have been described to you, the physi¬ 
cal facts that existed. It w’as raining, and the streets were 
slippery. You have seen the photographs of the cars in¬ 
dicating the portions of each car wrhich came in contact with 
the other. 

Were either of these men driving their car negligently? 
Were either of them violating the regulations? If they 
were, whichever wras doing it, there was a prima facie case 
of negligence. Or, w’ere both of them negligent and the neg¬ 
ligence of both of them contributed to the accident or colli¬ 
sion resulting in the damages, or w’as only one of them 
negligent? 
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Now, that is for you to determine. Nobody can help you 
with that, except you may help each other. That is all. You 
have heard the evidence. It is for you to decide. 

I have said to you before on negligence, the plaintiff can¬ 
not recover from either or both of the defendants:unless she 
proves by a preponderance of the evidence that either or 
both of the defendants were or was guilty of negligence, 
negligence causing the death of the deceased. Negli- 

28 gence is a fact which must be proved by a preponder¬ 
ance of the evidence. As explained to you, it will 

never be presumed and cannot be inferred from the injury 
or other acts complained of alone. 

You are instructed that if the defendant Beard was pro¬ 
ceeding eastwardly along M Street into its intersbction with 
19th Street, Northwest, at a lawful rate of speed of not 
more than 22 mile per hour, that the defendant Beard had 
knowledge of the official police sign that restricted traffic on 
19th Street to crossing M Street at not more than 10 miles 
per hour, and that the defendant Beard reached the inter¬ 
section of 19th and M Streets, Northwest, before the de¬ 
fendant Ross or at about the same time as the defendant 
Ross, then the defendant Beard had the right, in attempting 
to cross said intersection, to assume that the defendant 
Ross would exercise reasonable care to look dut for and 
avoid a collision between their two automobiles, and that the 
defendant Ross would obey said official sign and not cross 
M Street at a greater speed than 10 miles per hours, and 
you are further instructed that the verdict should be for the 
defendant Beard under all of these circumstances, unless 
you find him guilty of negligence in other particulars in 
this case. j 

You are instructed that if you find from the evidence that 
the defendant Ross reached the intersection of 19th and M 
Streets before Beard, that Ross did then, as a matter of 
law, have the right of way through that intersection. In 
other words, whichever one reached that right of way first 
had the right of way to go through that intersection, provid¬ 
ing he did not commit some act of negligence in going 
through that right of way. Assume that one of them was 
in the intersection there and had started across and had the 
right of way and another car rushed along at a very 

29 excessive rate of speed, the mere fact that the man 
had a right to drive in there was there: first would 
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not relieve him of avoiding the collision if he could have 
avoided it by looking where he was going or stopping his 
car, even though the other one were violating traffic 
regulations. 

You are instructed as a matter of law that it was the 
duty of each of the defendants to comply with all traffic 
regulations in force at the time and place of the collision 
and to exercise the same degree of care in the operation 
of their respective automobiles that a reasonably prudent 
person under the same circumstances would have exer¬ 
cised, and if the jury find from the evidence that the de¬ 
fendants both failed to exercise such reasonable care under 
the circumstances and therebv did both directlv contribute 

m/ v 

to the collision, your verdict should be in favor of the plain¬ 
tiff against both defendants, irrespective of the relative or 
proportionate degree of fault of each defendant for the 
collision. 

In other words, if you find that they were both negligent, 
if you determine that nine tenths of the negligence was due 
to one, and one tenth to the other, irrespective of how small 
a part was contributed by either one of them, they have 
been negligent, both of them negligent to a degree, why, 
they would both be equally responsible for the collision and 
the result. 

The first thing to find is whether or not either of these 
defendants were negligent. Of course, if you find that 
neither was negligent, that is the end of it. If vou find that 
either of both defendants were negligent, then having con¬ 
sidered that both of them were negligent, in what amount 
has the plaintiff been damaged, and whatever that amount 
is would be against both defendants, not divided half and 
half, or nine tenths against one, and one tenth against 
30 the other, but if there is negligence whatever dam¬ 
age is assessed against one is assessed against both. 
You do not divide the amount. 

If vou find onlv one of them negligent, then vou should 
fine as against that one as distinguished from against both 
of them. 

If you find for the plaintiff as against one or both of 
the defendants, then you should consider in what amount 
the plaintiff has been damaged. You are instructed that 
in estimating the amount of damages, if any, to be allowed 
for the plaintiff, you must consider what a present award 
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of a sum of money is of greater value than the equivalent 
of that award stretched out over a period of years, and you 
should be guided accordingly. 

You are also instructed that before Mrs. Rainsev, the 
plaintiff in this case, may recover, she must show pecuniary 
or money loss to her through Miss Townsend’s death. In 
this regard you are further instructed that the 1 law does 
not allow recovery based upon sickness of the plaintiff or 
for physical or mental suffering endured eithet by Miss 
Townsend, the decedent, or by Mrs. Ramsey, the plaintiff. 

You are instructed that in the event either or both de¬ 
fendants are found guilty of negligence, the plaintiff’s right 
to damages is confined to a calm, dispassionate qalculation 
of money value; that damages cannot be allowed properly 
to the plaintiff for wounded feelings and sorrow in conse¬ 
quence of the death of her sister, nor on account of the suf¬ 
fering, mental or physical, of the decedent, by reason of the 
accident, and that plaintiff would be entitled to recover 
only such sum as will fairly and reasonably compensate the 
plaintiff, decedent’s sister, for any financial loss sustained 
by plaintiff by reason of the decedent’s death, which is the 
amount that the plaintiff had reasonable ground to 
31 expect from the decedent had she lived, considering 
what material assistance of money value was re¬ 
ceived by the plaintiff from the decedent during her life¬ 
time. 

Again, if your verdict be in favor of the plaintiff, then 
the damages to be awarded will be the money value of the 
life of the decedent had she not been killed as jaforesaid, 
to her surviving sister, as may be shown by the evidence. 
In estimating these damages the jury have the right to 
consider all of the testimony with reference to the age, 
health, expectancy in life, earnings and employment of the 
decedent and her sister and their relationship toward each 
other, as bearing on any money or things of money value 
which the testimony may show the surviving sister to have 
been receiving from the decedent and to consider from the 
evidence how much the surviving sister might reasonably 
have expected to receive in the future, as shown bv the evi¬ 
dence, if any, which she has been or may be precluded from 
receiving by reason of her sister’s death, not to exceed the 
sum claimed in the declaration. j 
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Your verdict, whatever it may be, must be the unanimous 

judgment of all of you. As I said, if you find that neither 

of these defendants were guilty of negligence, you need go 

no further and your verdict should be for the defendants. 

If vou find from all of the evidence that both of the defend- 
* 

ants were guilty of negligence, as I have explained it to 
you, then you should find for the plaintiff against both of 
the defendants in an amount that you feel would compen¬ 
sate her for the financial loss of which she sustained as I 
have explained to you heretofore. If you find that the acci¬ 
dent was caused, or the collision was caused by the negli¬ 


gence of only one defendant, then vou shall find against 
that one in favor of the plaintiff and in favor of the other 
defendant, against the one whom you should find respon¬ 
sible for the death or collision by reason of the negligence, 
and you shall further find in what amount the plaintiff has 
befen injured, the amount of damages she is entitled 
32 to as against that one defendant. 


Mr. Baker: Would vour Honor be so kind as to bring 
out the amount of the present value of an award a little 
more fully? 

The Court: I have read your instruction on that, sir, I 
can’t make it any fuller. 

Mr. Baker: I thought probably the Court would make 
it somewhat clearer. 

The Court: I do not think I could. You remember, now, 
when you return, when vou are asked what vour verdict is, 
it may be either for one or both of the defendants, or it 
may be for the plaintiff as against one or both of the de¬ 
fendants. If for the plaintiff you will announce in what 
amount. 

You mav retire and consider of vour verdict. 

* * 

(Whereupon the jury retired to consider of their verdict, 
at 3:45 o’clock P. M.) 

Mr. Baker: May I approach the bench with Mr. Carson? 

The Court: Yes, sir. 


(Whereupon the following proceedings were had at the 
Bench:) 

Mr. Baker: When I asked your Honor to amplify that one 
prayer No. 9,1 said your Honor will allow me an exception 
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and I did not shout it because I did not want ;the jury to 
think I was yelling it. I would like to have that in the rec¬ 
ord. 

The Court: All right. 

(Whereupon, at 5:00 o’clock P. M. the jury ^returned to 
the court room.) 

i 

The Clerk: Mr. Foreman, has the jury agreed upon the 
verdict ? 

The Foreman: They have. 

The Clerk: Mr. Foreman, what is your verdict? 

The Foreman: In favor of the plaintiff. 

The Clerk: As against both defendants? 

33 The Foreman: Yes. 

The Clerk: In what sum? j 

The Foreman: One Dollar. 

The Clerk: Members of the jury, your foreman says your 
verdict is against both defendants in the sum of one dollar. 
Is that your verdict, so say you each and all? 


The Jurors in Unison: Yes. 

Mr. Shapiro: I would like to have the jury polled, if your 
Honor please. j 

The Court: Very well. 

(Thereupon the jury was polled, and confirmed the ver¬ 
dict as above given.) I 

Mr. Shapiro: We except to the finding of the jury. 

34 The jury returned their verdict for the plaintiff 
against both defendants in the sum of One Dollar, to 
which the plaintiff excepted. The plaintiff thereafter filed 
a motion for new trial upon the ground that the verdict is 
contrary to the evidence and to the instructions of the court 
on the measure of damages and because the verdict is 
grossly inadequate and for other reasons apparent of rec¬ 
ord. The said motion was overruled with an: exception to 
the plaintiff. 

The foregoing is the substance of all the testimony bear¬ 
ing upon the exceptions herein reserved on behalf of the 
plaintiff. I 

And thereupon and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
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minutes of the court, and because the matters and things 
hereinbefore recited are not matters of record, in order to 
make the same a part of the record herein, which is hereby 
ordered, so that the plaintiff may have her case reviewed on 
appeal, b} r her attorneys, moves the court to sign and seal 
this, her Bill of Exceptions, to have the same force and ef¬ 
fect as though each and every one of said exceptions had 
been separately signed and sealed, which motion is granted 
by the court; and thereupon the plaintiff tenders this, her 
Bill of Exceptions, and requests the court to sign and seal 
the same, which is accordingly done, this 28th day of Octo¬ 
ber 1935. 


PEYTON GORDON, 

Justice. 
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IN THE 


Hntteti States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 
January Term, 1936. 


No. 6586. 


Marjory T. Ramsey, administratrix Estate of Jessie 

M. Townsend, Deceased, 

Appellant , j 

i 

v. | 

Clarence S. Ross and Walter H. Beard, 

Appellees . 


BRIEF FOR APPELLANT. 


STATEMENT OF CASE. 

j 

This is an appeal by Marjory T. Ramsey, adminis¬ 
tratrix of the estate of Jessie M. Townsend, deceased, 
appellant (plaintiff below), from a judgment of the 
Supreme Court of the District of Columbia in favor 
of the appellant for one dollar against both appellees, 
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in an action for damages for the wrongful death of 
the appellant’s decedent arising out of an automobile 
collision between two automobiles operated by each of 
the appellees. 

Appellant as administratrix of the estate of her de¬ 
ceased sister brought an action in the Supreme Court 
of the District of Columbia to recover damages for her 
sister’s death, the declaration alleging in substance 
that while the decedent was standing on the sidewalk 
of 19th and M Streets, Northwest, in the District of 
Columbia, two automobiles operated by each of the 
appellees collided within the intersection of 19th and 
M Streets causing one of the automobiles to be forced 
onto the sidewalk striking the decedent where she was 
standing and resulting in her immediate death. The 
pleas filed by each of the appellees denied the negli¬ 
gence charged against each respectively, each charg¬ 
ing the other appellee with responsibility for the col¬ 
lision. (R. 7) 

The testimony introduced during the course of the 
trial established without contradiction that the dece¬ 
dent was standing on the sidewalk of the southwest 
corner of 19 and M Streets, Northwest, at about 7:30 
o’clock on the morning of January 13, 1934. The tes¬ 
timony of several disinterested witnesses tended to es¬ 
tablish the negligence of each of the appellees in the 
operation of their respective vehicles, in that they each 
proceeded at a fast and excessive speed, without keep¬ 
ing a proper lookout and in disregard of certain traf¬ 
fic signs located at the intersection. (R. 13-16) The 
appellees each testified for himself as to the manner in 
which the collision occurred tending to negative the 
negligence of each and tending to show the negligence 
of the other. (R. 19) 
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The coroner for the District of Columbia testified 
that the decedent’s death was caused by a frac¬ 
tured skull with hemorrhage and shock. (R. i 12) A 
sergeant in the Metropolitan Police Department at¬ 
tached to the Homicide Squad who appeared at the 
scene of the accident shortly after 9:00 o’clock A. M., 
on the morning of the accident, testified concerning the 
location of skid marks after the accident and that there 
was blood on the manhole cover in the sidewalk and 
on the sidewalk but that there was no blood in the 
street, definitely fixing the decedent’s position at the 
time she was struck as being on the sidewalk, j (R. 13) 
The testimony of a disinterested eye witness definitely 
placed the decedent on the sidewalk at the time of the 
impact. (R. 16) This was not denied by either of the 
appellees. (R. 19) j 

There is no question involved on this appeal;with re¬ 
spect to the subject of negligence. The character of 
each of the appellees’ testimony appears by I stipula¬ 
tion in the bill of exceptions. (R. 19) The question 
of liability was submitted to the jury under proper 
instructions and the principal question raised on this 
appeal is with respect to the verdict of the jury in 
awarding to the plaintiff a nominal verdict of one 
dollar and the rulings of the trial court refusing to 
disturb the verdict. (R. 8, 9) 

The testimony with respect to the subject iof dam¬ 
ages tended to show that appellant and the deceased 
were the only two remaining members of their family 
and that they had lived together continuously in the 
District of Columbia from 1917 until the time of the 
decedent’s death. (R. 16) The deceased sister was 
forty-seven years old and ten years older than the ap¬ 
pellant, both in good health and both employed by the 


Federal Government, the decedent earning $1,866 per 
year and the appellant $1,320 per year. Evidence was 
introduced establishing that decedent had a life ex- 
pectancy of 23 years and appellant 30 years. (R. 19) 
Appellant and her deceased sister were very devoted 
to each other and spent a great deal of time together. 
Decedent contributed a great deal to the furnishings 
and establishment of their home and making it com¬ 
fortable. (R. 17) In fact, the decedent had con¬ 
tributed more to the establishment of the appellant’s 
home than did the appellant herself. (R. 17) The de¬ 
cedent was unmarried. Appellant was married and 
living with her husband. In the home in which ap¬ 
pellant and her husband lived the decedent likewise 
lived and contributed more to its general maintenance 
than did the appellant herself. (R. 17) With respect 
to the amount of the decedent’s contribution, appel¬ 
lant testified that it was about $300 a year. The testi¬ 
mony also tended to show that the decedent would al¬ 
ways, or frequently, when she went away on vacations, 
bring back gifts to appellant. On an occasion in the 
summer of 1933 the decedent gave appellant $45 as a 
present for the purpose of taking a vacation to go to 
the World Fair at Chicago and, during that year, like¬ 
wise gave to appellant a wrist watch in addition to 
paying appellant’s tuition at school. (R. 18) Appel¬ 
lant’s husband, a member of the United States Marine 
Corps, likewise testified as to the close relationship be¬ 
tween appellant and her sister and concerning his own 
earnings and his contribution to the maintenance of 
the household which was very little. (R. 18-19) 

The jury returned their verdict for the appellant 
against both appellees in the sum of one dollar, to 
which appellant excepted. (R. 27) Appellant there- 


*■* 

o 


upon filed a motion for new trial on the ground that 
the verdict was contrary to the evidence, that it was 
grossly inadequate, that it was not supported by the 
evidence and that it was in effect a verdict for the 


appellees, even though in form the jury had; returned 
their verdict for the appellant against bdth appel¬ 
lees. (R. 27) The motion was duly argued 1 and sub¬ 
mitted to the court and by it overruled with an excep¬ 
tion allowed to the appellant. (R. 8, 27) Judgment 
was accordingly entered upon the verdict, from which 


appeal was duly taken to this court. 


(R. Si) 


ASSIGNMENT OF ERRORS. 

1. The court erred in refusing to set aside the ver¬ 
dict of the jury as contrary to the evidence. 

2. The court erred in refusing to set aside the ver¬ 

dict on the ground that the verdict was grossly inade¬ 
quate. I 

3. The court erred in refusing to grant the motion 
for new trial on the ground that the verdict is not sup¬ 
ported by the evidence and because the verdict was 
grossly inadequate. 

4. The court erred in denying the motion for new 
trial on the ground that the verdict was in effect a ver¬ 
dict for defendants. 

5. The court abused its judicial discretion in refus¬ 

ing to grant the motion for new trial upon 1 the afore¬ 
going grounds. j 
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ARGUMENT. 

The Court Erred in Denying the Motion for 

New Trial. 

I. 

The verdict is contrary to the evidence and 

grossly in adequate. 

This point of the argument is covered by appellant’s 
first three assignment of errors. (It. 8) 

There is no dispute in the evidence in the case at 
bar as to the issues presented upon this appeal. As 
contained in the Bill of Exceptions, the only evidence 
introduced on behalf of the appellees was their per¬ 
sonal testimony as to the manner in which the accident 
occurred, tending 44 to negative the negligence of each 
and tending to show the negligence of the other.” (R. 
19) 

The issues here presented, therefore, are based upon 
(lie legal effect of the direct evidence introduced on 
behalf of the appellant which is affirmative and 
positive and which stands uncontradicted and unim¬ 
peached. No testimony to meet this evidence was of¬ 
fered in evidence by either appellee. 

The significant portions of this testimony estab¬ 
lished that appellant and her deceased sister were the 
only two surviving members of their family. The last 
death in the family prior to the death of the decedent 
herein, was that of their mother, in 1928. On the day 
of the accident, January 13, 1934, when the decedent 
was killed, she was forty-seven years of age and her 
life expectancy was twenty-three (23) years and her 
surviving sister’s expectancy was thirty (30) years. 
The decedent was in good health and was gainfully 


employed by the federal government. Since their 
mother had died both sisters lived together for several 
years until appellant was married about five years ago 
and thereafter the decedent continued to live with ap¬ 
pellant and her husband up to the time of her death. 
Although appellant was also employed by the federal 
government at $1,320 per year and her husband was a 
member of the United States Marine Corps,; the dece¬ 
dent earned $1,S66 per year and contributed substan¬ 
tially to the general maintenance of their household 
which, in all respects, continued in the same manner 
as prior to appellant’s marriage. ‘‘The deceased con¬ 
tributed more to the witness’ home in money than did 
the witness” (appellant). (R. 17) Appellant had no 
income other than that which she received' from her 
employment and a contribution of $15 a month from 
her husband, who was, at the time of their marriage, 
living in the same house and since their marriage her 
husband contributed $15 per month towards expenses 
in like manner as he did prior to their marriage. The 
decedent contributed to her sister about $300 per year 
and frequently gave her gifts of value, in addition to 
paying her sister’s tuition at school from 1929 to 1933 
and giving her money for vacation purposes. In addi¬ 
tion to these gratuitous payments and contributions 
to the maintenance of the household the decedent fre¬ 
quently advanced money to appellant and! when the 
latter was unable to pay her bills the decedent would 
do so; these advances were never repaid. The sisters 
were devoted to each other and spent a greiat deal of 
time together. Solicitude of their comfort land their 
mutual affectionate feelings is adequately supported 
by the record. (R. 16-18) i 

Appellant was not questioned upon cros^-examina- 
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tion as to the extent of the decedent’s contribution 
towards appellant’s schooling. The only effect of the 
cross-examination was to reflect some slight uncer¬ 
tainty as to appellant’s precision in stating that her 
sister had contributed $300 per year to her, although 
the examination tended to establish that this figure 
was substantially correct. The testimony of the ap¬ 
pellant’s husband as to the character and extent of his 
contributions to his wife and the maintenance of their 
household is likewise fair and reasonable and not “in¬ 
herently improbable.” (R. 18-19) 

It is established law that the jury cannot properly 
disregard positive evidence which is wholly unim¬ 
peached and uncontradicted and which is not inherently 
improbable. 

Kelly v. Jackson, 6 Pet. 622, 8 L. Ed. 286. 

Brown v. Petersen, 25 App. I). C. 362. 

It must necessarily follow therefore that the jury 
either disbelieved the testimony upon the question of 
damages or disregarded it. But in order to sanction 
such conduct of the jury it must appear in some man¬ 
ner that the testimony is impeached or is inherently 
improbable. This, however, cannot be drawn fairly 
from the evidence in the case. 

To argue that the jury may have disregarded the 
testimony because her decedent was not bound to sup¬ 
port her sister is no answer. 

To argue that the jury may have disregarded the 
testimony because the surviving sister was married or 
employed or because the decedent’s contributions were 
gratuitous and that her only obligation was a moral 
one is likewise no answer. 


9 


Illinois C. Ry. Co. v. Barron, 5 Wall. 190, 18 L. 
ed. 591. 

D. C. v. Wilcox, 4 App. D. C. 90. 

Smith v. Cissell, 22 App. D. C. 318. 


As stated by this court in U. S. Electric Lighting Co. 
v. Sullivan, 22 App. D. C. 115: j 


4 ‘The action does not depend at all upon the fact 
whether the next kin, parent, or brothers and 
sister, as the case may be—shall have a legal claim 
upon the services of which they have^ been de¬ 
prived by the wrongful act of the defendant. ” 


In the Barron case in the United States! Supreme 
Court, Mr. Justice Nelson said: j 

4 4 So when the suit is brought by the representa¬ 
tive, the pecuniary injury resulting from the 
death to the next of kin is equally uncertain and 
indefinite. If the deceased had lived, they may 
not have been benefited, and if not, then no pe¬ 
cuniary injury could have resulted to them from 
his death. But the statute in respect to this mea¬ 
sure of damages seems to have been enacted upon 
the idea that, as a general fact, the personal assets 
of the deceased would take the direction given 
them by the law, and hence the amount j recovered 
is to be distributed to the wife and next of kin in 
the proportion provided for in the distribution of 
personal property left by a person dying intestate. 
If the person injured had survived, and recovered, 
he would have added so much to his personal es¬ 
tate, which the law, on his death, if intestate, would 
have passed to his wife and next of kinj in case of 
his death by the injury, the equivalent is given by 
a suit in the name of his representative}” (Italics 
supplied) 




In the Wilcox ease, supra, this court followed the 
ruling of the Supreme Court of the United States in 
the Barron ease, supra, where the Illinois statute is 
similar to the District of Columbia statute, except that 
it uses the word “pecuniary”. In the Barron case, the 
deceased was never married, and his surviving next of 
kin were his father, brothers and sisters. 

In the case at bar, had the decedent not been killed 
but merely injured, then any recovery by her during 
her lifetime would have gone to increase her personal 
estate, which, upon her death, if she had died intestate, 
would be distributed in full to the appellant, her sur¬ 
viving sister, as her sole next of kin. 

D. C. Code Title 29 Sec. 289. 

In Smith v. Cissell, supra, Mr. Chief Justice Alvey, 
in referring to the right of a father, as administrator 
of the estate of his deceased daughter, an infant be¬ 
tween eight and nine years old, to recover more than 
nominal damages for his child’s death, said, at page 
320: 


“The question as to the right of the plaintiff, as 
administrator of the deceased, to recover more 
than mere nominal damages, according to the con¬ 
tention of the defendants, has been considered and 
decided by this court, at the present term, in the 
case of United States Electric Lighting Co. v. 
Sullivan, ante p. 115, and it is unnecessary to go 
over the ground again. ’ ’ 

Without introducing any evidence upon the ques¬ 
tion of damages, appellant would have then been en¬ 
titled to nominal damages. 


Rice v. Erie R. Co., 271 Pa. 180, 114 A. 640. 
See Note—L. R. A. 1916 E. 139, ff. 
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Where there is some evidence of contributions of 
money or other gratuities, more than nominal dam¬ 
ages are recoverable. ! 

i 

i 

Smith v . Cissell, supra. j * 

Cahaba etc. Co. v. Pratt, 146 Ala. 245, 40 So. 943. 

B. d 0. R. R. v. Kelly , 24 Md. 271. 

Golden v. Spokane R. Co., 20 Idaho 526, 118 P. 

1076. i 

Grace d Hyde Co. v. Strong, 224 Ill. 630, 79 
N. E. 967. Affirming 127 Ill. App. 336. 
Gilmore v. Los Angeles Ry. Co., 295 P. 41 
(Cal.) i 

4 Sedgwick on Damages, Sec. 1369, 1372. 

In Baltimore and Ohio v. Kelly, supra, holding the 
non-applicability of nominal damages to actions for 
wrongful death, the court said: 

“The proposition submitted by the fifth prayer, 
to the rejection of which this exception was taken, 
was that, in the absence of proof as to the wages 
or earnings of Kelly, no standard was shown by 
which the jury could find the amount of damages 
sustained, and that their verdict should therefore, 
have been for nominal damages only.” j 
“Suppose, for instance, that Kelly was out of 
employment at the time he was killed, or that he 
was then pursuing some occupation affording a 
livelihood for himself and family, yet of a char¬ 
acter not to show the specific amount derived from 
it, could it be pretended, that being out of employ¬ 
ment, or that the want of proof of the ainount de¬ 
rived from the occupation pursued, would have 
the effect of limiting the right of recovery to 
nominal damages only? We do not understand 
that to be the rule. In Franklin v. R. R. Co., 3 
Hurl. & Nor. 211, the action was brought to re¬ 
cover damages under the Act from which our Act 
of 1852 was derived and Pollock, C. B., in deliver- 
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ing the opinion of the court, said that, ‘‘it. was 
clear that damage must be shown, for the jury are 
to give such damages as they may think propor¬ 
tioned to the injury. It lias been held, that these 
damages are not to be given as a solatium, but are 
to be given in reference to a pecuniary loss. It is 
also clear that the damages are not to be given 
merely in reference to the loss of a legal right, for 
tliev are to be distributed among relations only, 
and not to all individuals sustaining such a loss. 
If then the damages are not to be calculated on 
either of these principles, nothing remains, except 
that thev should be calculated in reference to a 
reasonable expectation of a pecuniary benefit, as 
of right or otherwise, from the continuance of the 
life.” 

“A verdict rendered contrary to, or in disregard of, 
evidence which was not improbable or inconsistent and 
was not contradicted or discredited will be set aside.” 
46 C. J. 182. 

Kelly v. Jackson, supra. 

Crane v. Morris, 6 Pet. 598, 8 L. ed. 514. 

77. S. v. Wiggins, 14 Pet. 334, 10 L. ed. 481. 

Lilienthal v. U. S., 97 U. S. 237, 24 L. ed. 901. 


Uncontradicted testimony not inherently improbable 
is sufficient to justify the court in directing a verdict. 

Broivn v. Petersen, supra. 

Walker v. Warner, 31 App. D. C. 76. 

Simon v. City Cab Co., 64 App. D. C. 364. 

As stated by this court in Brown v. Petersen, supra: 

“The law is that positive testimony uncontra¬ 
dicted and not inherently improbable, is prima 
facie evidence of the fact which it seeks to estab¬ 
lish it and the jury is not at liberty to disregard 
it.” 
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In view of the foregoing principles of law and the 
uncontradicted and unimpeached evidence introduced 
upon the question of damages, it is respectfully sub¬ 
mitted that the jury improperly disregarded the same 
in rendering the verdict for one dollar. In view of the 
showing made by the evidence the verdict was by no 
means reasonably compensatory for the prospective 
benefits and gratuities which, under the evidence, the 
appellant had reasonable anticipation to receive in the 
future, notwithstanding that such future benefits may 
not have been such as appellant could legally require 
to be paid to her; that the verdict was rendered with¬ 
out regard to the evidence and without a glance at its 
adequacy, is readily apparent upon the record herein. 

The trial judge, in his charge to the jury stated in 
this regard, as follows: I 

“You are also instructed that before Mrs. Ram¬ 
sey, the plaintiff in this case, may recover, she 
must show pecuniary or money loss to her through 
Miss Townsend’s death * * * plaintiff would 

be entitled to recover only such sum as will fairly 
and reasonably compensate the plaintiff, dece¬ 
dents sister, for any financial loss sustained by 
plaintiff by reason of the decedent’s death, which 
is the amount that the plaintiff had reasonable 
ground to expect from the decedent had ;she lived, 
considering what material assistance of money 
value was received by the plaintiff from the de¬ 
cedent during her lifetime * * * to' consider 

from the evidence how much the surviving sister 
might reasonably have expected to receive in the 
future, as shown by the evidence, if any, which she 
has been or may be precluded from receiving by 
reason of her sister’s death, not to exceed the sum 
claimed in the declaration. (R. 25) 
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The charge lo the jury, although correct in general, 
did not make it clear that appellant would be entitled 
to recover unless appellant sustained an actual pe¬ 
cuniary loss which probably was construed to mean an 
actual loss of something to which the appellant was 
legally entitled. There is no statement in the court’s 
charge which indicates that the jury had the right to 
award damages for a pecuniary loss of reasonably con¬ 
templated gratuities which appellant had reasonable 
cause to believe she would receive in the future, on the 
basis of what she had received in the past. 

The apparent inadequacy of the verdict casts sus¬ 
picion upon the integrity of the jury’s finding. 


lies v. Rose, 175 S. E. 230 (Va. 1934). 
Greer v. Knox County , 169 N. E. 709 (Ohio). 


II. 


The motion for new trial presented an issue of law . 

Ordinarilv a motion for new trial in the court below 
is addressed to its discretion, and its exercise of dis¬ 
cretion is generally not reviewed on appeal. But when 
the motion for new trial is founded upon a charge that 
the verdict is contrary to law and to the instructions 
of the court, which are found not to be erroneous, then 
the motion for new trial presents a question of right 
and not discretion. 


Frye v. Lyon, 55 App. D. C. 48. 

Glenwood Irr . Co. v. Vallery, 248 F. 483. 


United Press v. Natl . Newspapers 

284. 


Assn.. 


254 F. 


The court below was called upon on the motion for 
new trial to pass upon such an issue of law and, there- 
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lore, its failure to grant the new trial is properly re- 
viewable bv this court. 

Pugh v. Bluff City Excursion Co., 177 F. 399. 
Boadrot v. Cochrane Chemical Co., 110 F. 919. 
Fell on v. Spiro, 78 F. 576. 

i 

See also: j 

Mattox v. Jj. S., 146 U. S. 140, 86 L. ed. 91/. 
Metropolitan Li. R. Co. v. Moore. 121 Ul S. 558, 
30 L. ed. 1022. ' j 

Billings v. Field, 36 App. D. C. 16. j 

Washington R. E. Co. v. Upperman, 47 App. 
D. C. 219. : 

The verdict of the jury for the appellant in ithe sum 

of $1.00 was in effect a verdict for the appellee. 

Vanek v. Chicago, Great etc., R. R., 252 F. 871. 
Fair-mount Glass Works v. Cub Fork Coal Co., 
287 U. S. 474, 77 L. ed. 439. 

In the cited cases such verdicts were upheld for the 
reason that the weight of the evidence was w’ith the 
defendant. 

i 

See 46 Harvard L. R. 852, 853. 

Such verdicts cannot be supported by hypothesizing 
an attempt by the jury to award costs. 

Ocana v. Ray Consolidated Copper Co., 22 Ariz. 

112, 194 P. 959. I 

McDonald v. Walter, 40 N. Y. 551. 

The verdict should have been set aside sineb, if ap¬ 
pellant was entitled to recover at all, she was entitled 
to recover substantial, not merely nominal, damages. 

See— Fairmount Glass Works v. Cub Fork Coal Co., 
278 U. S. 474, 77 L. ed. 439. 
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In the F air mo unt Glass case, a nominal verdict was 
not set aside and the distinguishing characteristics of 
that case, when compared with the case at bar, justify 
a different conclusion. There the court said: 

‘‘The defendant had insisted upon several de¬ 
fences and had set up a counterclaim. The plain¬ 
tiffs were not entitled to a directed verdict. The 
evidence was voluminous; and, on some issues at 
least conflicting. The instructions left the con¬ 
tested issues of liability to the jury. The verdict 
may have represented a finding for the defendant 
on those issues; the reason for the award of 
nominal damages may have been that the jury 
wished the costs to be taxed against the de¬ 
fendant.’ 9 

The court further said, however, that “under cer¬ 
tain circumstances, the appellate court may inquire 
into the action of the trial court on a motion for new 
trial. ’ 9 

If the nominal verdict in the case at bar was in ef¬ 
fect a verdict for the appellees it must be set aside as 
being ggainst the evidence. On the question of negli¬ 
gence, there was hardly a dispute and no contributory 
negligence on the part of the decedent was either 
charged by the pleadings or suggested by the evidence. 
Considering all the evidence, the only theory upon 
which the jury could have properly brought in a ver¬ 
dict for the appellees was to find that neither appel¬ 
lee was negligent and that the collision was an un¬ 
avoidable accident. Such a finding cannot be reason¬ 
ably predicated upon all the evidence in the case. In 
this respect, therefore, the case at bar is readily dis¬ 
tinguishable from the Fairmount Glass case and in this 
respect it was not properly within the province of the 
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jury to render a nominal verdict in order to effect the 
question of costs. The incident of costs would not 
necessarily follow in the Supreme Court of j the Dis¬ 
trict of Columbia, and, therefore, such intentipn on the 
part of the jury would be wholly fictitious. 

Law Rule 16, Supreme Court of the District of 
Columbia. 

i 

As stated in the dissent by Mr. Justice Stone and 
Mr. Justice Cardozo, in the Fairmount Glass case: 

“Enough for present purposes that iii the cir¬ 
cumstances of the case at hand, the verdict for 
$1. is a finding that the contract bad been 
broken, and this irrespective of the motive that 
caused the verdict to be given. What the motive 
was we cannot know from anything disclosed to 
us by the record. Nothing there disclosed lays a 
basis for a holding that the nominal verdict for 
the plaintiffs was designed to save them from the 
costs which the law would have charged against 
them if there had been a verdict for defendant. 
The jury were not instructed as to the liability for 
costs, and for all that appears had no knowledge 
on the subject. Nor would such a motive', if there 
were reason to ascribe it, rescue them from the 
reproach of disobedience and error.’’ 

The case at bar is readily distinguishable from 
the decision of this court in Chambers v. District of 
Columbia , 44 App. D. C. 331, where, in a peiteonal in¬ 
jury action, it was held that a verdict of one cent for 
the plaintiff would not be disturbed where the evidence 
tended to show that the plaintiff sustained only trivial 
physical injuries. In the Chambers case testimony 
was introduced on behalf of both the plaintiff and the 
defendant and an issue of fact was thereby made for 
the jury, and it was within their sole discretion to find 
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the true facts from the contradictory evidence intro¬ 
duced. As stated bv the court in that case: ‘‘There 
was a sharp conflict in the evidence as to whether 
plaintiff sustained any injury.” 

In the case at bar, a materially different situation 
exists. Here, evidence on behalf of appellant was in¬ 
troduced as to the appellant’s relationship with her 
deceased sister, her contributions to their household, 
gratuities, affection and general financial support. No 
part of this testimony was contradicted nor was it im¬ 
peached. Its probability is natural and its truth was 
unshaken. There is no foundation in law or in fact 
to now assert that it may be inherently improbable. 
Under these circumstances the rule, which has fre¬ 
quently been applied by this court in other cases in¬ 
volving uncontradicted testimony, should be applied 
which would not give to a jury a right to disre¬ 
gard such testimony arbitrarily. Testimony of no 
greater probability for truth has been held by this 
court to be sufficient to justify taking from the jury 
an issue upon which such testimony has been intro¬ 
duced. 

Curry v. Stevenson, 58 App. D. C. 162. 

Simmons v. Brooks, 63 App. D. C. 293. 

Simon v. City Cab Co., 64 App. D. C. 364. 

CONCLUSION. 

Upon the foregoing reasons and authorities relied 
upon, it is respectfuly submitted that on the face of 
the record the jury found that there was negligence of 
both appellees, and then, in contravention of instruc¬ 
tions of the court, refused, either through misunder¬ 
standing or through wilfulness, to assess the damages 
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naturally ensuing from appellees’ wrong. The sub¬ 
stantial character of the damages sustained by appel¬ 
lant is adequately established by the evidence which 
stands in the record uncontradicted and unimpeached 
and cannot properly be stated to be inherently im¬ 
probable. 

It is, therefore, respectfully submitted that the judg¬ 
ment below be reversed and a new trial granted. 

i 

Respectfully submitted, 

j 

Alvin L. NewmyeiI, 

David G. Bress, 

Byron G. Carson, j 
Attorneys for Appellant. 

I 

! 

i 

i 
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No. 6586. 


Marjory T. Ramsey, Administratrix of Estate of Jessie 

M. Townsend, Deceased, 
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Clarence S. Ross and Walter H. Beard, 

Appellees . 


BRIEF ON BEHALF OF APPELLEES, 


Summary of Evidence Concerning Damages. 

One of the questions that needs to be given con¬ 
sideration at the very outset is the sufficiency of the 
evidence relating to the pecuniary loss sustained by 
the estate of the appellant’s intestate. 

It, therefore, becomes important to examine the 
testimony of the appellant and that of her husband, 
Andy C. Ramsey. The appellant testifying on cross 
examination (R. 17) stated that she had no record 
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of payments made to her by the decedent, and could 
not recall in detail their amounts. She stated that dur¬ 
ing the month of December, 1933, she received approxi¬ 
mately twenty-five dollars ($25.00) at Christmas time, 
and received no other money during that month. She 
further testified that she could not recall receiving 
any money during the month of November, but that 
during the month of October, 1933, she received per¬ 
haps five dollars ($5.00) or eight dollars ($8.00). The 
appellant further testified that when she would run 
short of money her sister would advance her such 
sums as she needed, and that such advances were not 
repaid. The witness also testified respecting certain 
gifts received from her sister from time to time; oc¬ 
casional gifts of money or jewelry. 

Such, in fine, was the substance and the entire gist 
of the evidence concerning pecuniary contributions 
made by decedent to the appellant. Can it be said 
that the Jury acting in their sound discretion did not 
have the right to assume that the pecuniary loss if 
any suffered by the appellant was not such as to war¬ 
rant a finding of substantial damages? 

It should be borne in mind that the appellant is 
entirely and completely self-sustaining, in that her 
earningg from her position with the United States 
Government amount to thirteen hundred and twenty 
dollars ($1320.00) per year (R. 16). Furthermore, 
the appellant’s husband, the witness Andy C. Ross, 
upon cross examination testified that his earnings as 
a Quartermaster Clerk in the Marine Corps amount 
to approximately one hundred and fifty dollars 
($150.00) per month (R. 18, 19). As against these 
incomes there was the income of appellant’s sister, 
the decedent, which amounted to eighteen hundred and 
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sixty-six dollars ($1866.00) per annum. Was it not fair 
to assume from this entire testimony that the Jury 
might well have regarded that the appellant and the 
appellant’s sister were each and independently self- 
sustaining, and that the combined salaries of the ap¬ 
pellant and her husband were ample both for their 
present and future needs, and that accordingly in all 
likelihood the contributions, if any, made by :the dece¬ 
dent to the appellant were but occasional, without any 
fixed amount, and such as could not properly predicate 
a finding of more than merely nominal damages? 

i 

Law Generally Applicable. 

i 

In this regard, Corpus Juris, Volume 17‘ at page 
3323, Article 191, states: ; 

i 

‘ 4 Only nominal damages can be recovered 
where the question of pecuniary loss is; purely a 
matter of speculation or conjecture. * * *” 

And further on in the same volume, at page 1325, 
A.rtide 197, the following is stated: 

j 

i 

“Amounts Recoverable in Action Based on 
Death Statutes. (1) For Benefit of Estate. The 
elements which enter into the question of the 
value of a life to the estate of the deceased are 
so various under this class of statutes that no 
arbitrary rule for the assessment of such dam¬ 
ages can be given, but the matter must be left 
under proper instructions from the court to the 
discretion of the Jury. * * *” 

i 

quoting Kelly v. Iowa Central Railroad Company, 48 
Fed. 663, and various other decisions. 

' i 
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And further on in the same volume, at page 1344, 
Article 234, entitled “Discretion of Jury” the follow¬ 
ing dictum is made: 

“While, as has already been shown, the gen¬ 
eral rule is that the recovery is confined to strictly 
pecuniary damages, the jury are not bound by 
any fixed and precise rules in estimating the 
amount of damages, except in so far as the maxi¬ 
mum and minimum limits may be fixed by statute, 
but are vested with a large discretion in fixing 
the amount, and this discretion will not be in¬ 
terfered with unless it has been palpably abused. 
There is necessarily difficulty in fixing a pecu¬ 
niary value upon human life; the amount of com¬ 
pensation to be recovered must depend to quite 
an extent upon the good judgment of the Jury 
upon a consideration of all the facts and cir¬ 
cumstances of each particular case under proper 
instructions as to the law applicable thereto. To 
justify interference by the court with the verdict 
of the Jury it must appear that some rule of law 
has been violated, or else that the verdict is so 
excessive or grossly inadequate as to indicate 
partiality, passion, or prejudice in the minds of 
the Jury. Even where the statutes prescribe a 
maximum and minimum amount of recovery, the 
amount to be awarded within the prescribed limits 
is within the discretion of the Jurv.” 

w 

It should be borne in mind that in a question of this 
kind a distinction is made where actions are brought 
for the benefit of a person or persons who may be de¬ 
pendent upon the decedent for support, and where the 
circumstances do not show that the beneficiaries of the 
decedent’s estate required or needed support from the 
decedent, and in this connection the following appears 
in Corpus Juris, Volume 17, at page 1349: 
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‘‘ The courts have shown less hesitation in set¬ 
ting aside the verdict fas excessive) where the ac¬ 
tion is brought for the benefit of next of kin not 
dependent upon the deceased than where the 
action is for the benefit of the widow or children, 
and where the amount awarded is clearly in ex¬ 
cess of the expectation of pecuniary benefit to be 
derived from deceased by such next of kin the 
judgment will be reversed. * * *” 


quoting Serensen v. Northern Pacific Railroad Com¬ 
pany, 45 Fed. 407, and numerous State decisions. 


Question for Jury. 


In the last analysis this whole question, that of pe¬ 
cuniary loss to the appellant arising out of the death 
of the decedent, was one for determination by the 
Jury. Ruling Case Law, Volu!me 28, at page 661, states 
as follows: 


“ While the Jury are not warranted in arbi¬ 
trarily or capriciously rejecting the testimony of 
a witness, neither are they required to accept and 
give effect to testimony which they find to be 
unreliable although it may be uncontradicted. It 
caimot be said as a matter of law that the Jury 
is bound to accept evidence as true although not 
contradicted bv direct evidence (citing many 
cases). * * * So, as a general proposition, a 
witness may be contradicted by circumstances as 
well as by the statements of others contrary to 
his own, and the Jury is not bound to adopt his 
statements simply because no other witness has 
denied them, and he is not impeached.; A wit¬ 
ness though unimpeached may have such an in¬ 
terest in the question at issue as to affect his 
credibility. ’ ’ 
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It is the province of the Jury to determine the credi¬ 
bility of the witnesses and the weight to be given to 
their testimony. Onr Court of Appeals has in many 
cases passed upon this subject. In the case of Beals 
v. Finkenbiner, reported in 12 App. D. C. at page 23, 
the court in the opinion at page 29 stated as follows: 

“In weighing testimony, we are not bound to 
believe a particular fact, testified to by one or 
more witnesses, simply because, they may not 
have been directly contradicted therein, or im¬ 
peached generally by evidence tending to show a 
want of reputation for veracity. The inherent 
probability or improbability of such a fact is to 
be tested by the unquestioned circumstances that 
surround the main transaction or occurrence, as 
well as by ‘the ordinary laws that govern human 
conduct. 7 Atlantic Works v. Brady, 107 U. S. 
192, 203; Telephone Cases , 126 U. S. 567. 7 7 


Also in the same volume in the case of Davis v. Cob- 
lens, 12 App. D. C. page 51, the court in its opinion at 
page 54 held as follows: 

“The court has no right to instruct the Jury 
that they must believe an uncontradicted witness, 
notwithstanding it might be improper for them 
not to do so, under all the circumstances, and it 
was not error to inform them that the weight to 
be given his testimony was for their considera¬ 
tion. * * * 77 

Likewise in Thurston v. McLellan, reported in 34 
App. D. C. at page 294, the court in its opinion at page 
303 stated as follows: 

“In weighing testimony courts are not bound 
to believe a fact or facts testified to, especially 
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by an interested witness, because he may not have 
been directly contradicted or impeached.” (Ital¬ 
ics supplied). 

This doctrine was further enunciated in the case of 
Slater v. Hamacher, an Equity suit, reported in 15 
App. D. C. at page 558, in which the court at: page 572 
stated as follows: 


“We must refuse credence to this testimony. 
As was said in a recent case: ‘In weighing testi¬ 
mony we are not hound to believe a particular 
fact, testified to by one or more witnesses, simply 
because they may not have been directly contra¬ 
dicted therein, or impeached generally by evi¬ 
dence tending to show a want of reputation for 
veracity. The inherent probability or improba¬ 
bility of such a fact is to be tested by the un¬ 
questioned circumstances that surround the main 
transaction or occurrence, as well ais by the 
ordinary laws that govern human 
Atlantic Works v. Brady, 107 U. S. 

Telephone Cases, 126 U. S. 567; Beals v. Finken- 
biner, 12 App. D. C. 23, 29.’ : ’ 


conduct. ’ 
192, 203; 


Likewise in the case of Colbert v. Anacoqtia & Po¬ 
tomac River Railroad Company, reported in 41 App. 
D. C. at page 171, Chief Justice Shepard in the opinion 
at page 177 again reiterated the doctrine by him 
previously announced as follows: “It is the province 
of the Jury to determine the credibility of witnesses 
and the weight to be given to their testimony/ ’ which 
same doctrine was again announced in the decision of 
Mils on v. Gerstenberg, reported in 43 App. D. C. at 
page 165 in which opinion at page 174 again delivered 
by Chief Justice Shepard, the following dictum was 
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made: “It is the province of the Jury to determine 
the credibility of the witnesses, and the weight of the 
evidence, under proper directions in respect to the 
principles of the law applicable thereto.’’ 

The United States Supreme Court in the case of 
Gunning v. Cooley, reported in 281 U. S. at page 90, 
74 L. Ed. page 720, a case that arose in this jurisdic¬ 
tion, reiterated the doctrine that issues which depend 
upon the credibility of witnesses and the effect or 
weight of the evidence are to be decided by the Jury. 

No Exception Taken to Charge by the Trial Court. 

The court’s attention is directed to the fact that 
the charge to the Jury by Justice Gordon (E. 20, 21, 
22, 23, 24, 25, 26) was a thorough analysis of the law 
applicable to this case. In fact, no exception what¬ 
ever was taken to the charge. It must, therefore, be 
assumed that the Jury in their deliberation fully com¬ 
prehended the essential fact of the case and decided 
that fact based upon the law as expounded by the 
court below. 

Denial by Trial Court of Motion for New Trial not 

Reversible Error. 

The appellant lists five grounds in her assignment of 
errors. However, all five are but one phrased in dif¬ 
fering terminology. The essential question presented 
in all five is, did.the court below err in denying ap¬ 
pellant’s Motion for a Hew Trial, and does such denial 
constitute reversible error? 

The United States Supreme Court, as well as this 
court, and the various Federal Circuit Courts of Ap- 
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peals have repeatedly passed upon this question. One 
of the leading cases is that of New York Central and 
Hudson River Railroad Co. v. Fraloff, reported in 100 
U. S. at page 31, 25 L. Ed. 531. The court in its opin¬ 
ion stated as follows: 

i 

i 

“No error of law appearing upon this record, 
this court cannot reverse the judgment, because, 
upon an examination of the evidence, we may be 
of the opinion that the Jury should have returned 
a verdict for a less amount. If the Jury acted 
upon a gross mistake of facts, or were governed 
by some improper influence or bias, the remedy 
therefor rested with the court below, under its 
general power to set aside the verdict. But that 
court, finding that the verdict was abundantly 
sustained by the evidence, and that there was no 
ground to suppose that the Jury had not per¬ 
formed their duty impartially and justly, refused 
to disturb the verdict, and overru 1 " a motion for 
a new trial. Whether its action, m that partic¬ 
ular, was erroneous or not, our power is re¬ 
stricted by the Constitution to the determination 
of the questions of law arising upon the record. 
Our authority does not extend to a re-examination 
of facts which have been tried by the Jury under 
instructions correctly defining the legal rights of 
the parties .’ 9 I 

This doctrine was again enunciated and quoted in 
the case Arkansas Valley Land and Cattle Co., Inc. v. 
Mann , reported in 130 U. S. 69, 32 L. Ed. 854,; in which 
the court held that the granting or refusing pf a new 
trial in the Circuit Courts of the United States is not 
subject to review by that court. Again in thk case of 
City of Lincoln v. Power, reported in 151 U. S. at page 
436, 38 L. Ed. at page 225, the opinion by Justice 
Harlan in Railroad Co. v. Fraloff, supra, was quoted, 
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and the court upheld the doctrine that it cannot con¬ 
sider an assignment of error based upon the refusal 
of the trial court to grant a new trial, where damages 
were claimed to be excessive. 

To the same effect are the cases of Southern Rail¬ 
way Co. v. Walters, reported in 47 Fed. (2d) 3, and 
that of George E. Keith v. Abrams, et al, decided in 
the Circuit Court of Appeals for the Third Circuit, 
and reported in 43 Fed. (2d) page 557, in which latter 
case it was decided that the credibility of witnesses, 
the weight of the evidence and the inference deducible 
from the evidence are fact questions for the Jury, and 
will not be disturbed by the Appellate Court. 

Also in the case of Wilson v. Everett, reported in 
139 U. S. at page 616, 35 L. Ed. page 286, the court 
in its opinion stated as follows: 

‘ ‘ The principal ground of complaint by the 
defendant seems to be that the Jury had no basis 
for finding a verdict for $10,000, but that their 
verdict should have been for either $5,000 or 
$15,000. But this was a question to be reached 
only through a motion for a new trial; and we 
cgnnot, on this writ of error, review any error 
committed in that respect by the Jury, if there 
were one. Nor can we take cognizance of the 
complaint that the court overruled the motion for 
a neic trial, or that the verdict of the Jury ivas 
contrary to law and not warranted by the testi¬ 
mony. The case w’as fairly submitted to the 
Jury, and the issue involved were passed upon by 
them.” (Italics supplied). 

As stated above, this court has repeatedly passed 
upon this very question. In the case of Washingto7i 
Railway and Electric Company v. Upperman, reported 
in 47 App. D. C. at page 220, the court in the opinion 
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by Justice Van Orsdel laid down the doctrine that the 
refusal by the lower court to set aside the verdict on 
a Motion for a New Trial will not be reviewed on ap¬ 
peal, citing Columbia R. Co. v. Cruit, 20 App. D. C. 
521; Wood v. Richmond and D. R. Co., 1 App. D. C. 
165; and District of Columbia v. Wilcox, 4 App. D. C. 
page 90. In this connection it is to be noted that the 
Upperman case, as well as that of the cited case, 
namely, District of Columbia v. Wilcox, arose under 
the “wrongful death” statute. j 

In the case of Whelan v. Welch r reported in 52 App. 
D. C. at page 173, the court in its opinion stated as 
follows: 

“It is asserted that the court erred in over¬ 
ruling a Motion for a New Trial based on the as¬ 
sumption that the verdict was not sustained by 
sufficient evidence. According to federal practice 
this is not assignable as error. Mr. Justice Story, 
as long ago as Barr v. Gratz, 4 Wheat. 213, 220 
(4 L. Ed. 553), said that it ‘is too plain for argu¬ 
ment that such a refusal affords no ground for 
writ of error.’ See, also, Crumpton vj United 
States, 138 U. S. 361, 363, 11 Sup. Ct. 355, 34 L. 
Ed. 958; Wheeler v. United States, 159 U. S. 523, 
524,16 Sup. Ct. 93, 40 L. Ed. 244; Moore v. United 
States, 150 U. S. 57, 61, 14 Sup. Ct. 26, 37 L. Ed. 
996; Brown v. Clarke, 4 How. 4, 15, 11 L. Ed. 850; 
United States v. Daniel, 6 Wheat. 542, 545, 5 L. 
Ed. 326.” ! 

i 

j 

And in the case of Economon v. Barry Pate Motor 
Company , Inc. reported in 55 App. D. C. at page 143, 
the court in its opinion at page 145 stated: | 

i 

! 

“So far as the alleged error rests upon the 
claim that the verdict was contrary to the evi- 
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dence * * * the court below found that there was 
ample evidence to sustain the verdict and its 
conclusion on that issue will not be reviewed 
here. ’ ’ 

Brief Review of Appellant’s Authorities. 

In one of the cases cited by appellant, that of Fair¬ 
mont Glass Works, Petitioner v. Club Fork Coal Com¬ 
pany, et al, reported at 287 U. S. 474, 77 L. Ed. 439, 
the Supreme Court reversed the judgment of the Cir¬ 
cuit Court of Appeals and affirmed that of the District 
Court which denied a Motion for a New Trial. In 
this cas6 as in the case at bar, there was a. judgment 
for damages in the amount of one dollar ($1.00) be¬ 
fore the trial court for the plaintiff. There as here 
it was argued that the evidence warranted a finding 
of substantial damages. The Circuit Court of Appeals 
through its Order reversed, in effect, the judgment of 
the District Court, by requiring a stipulation of dam¬ 
ages in the amount of eighteen thousand five hundred 
dollars ($18,500.00) in lieu of one dollar ($1.00). The 
Appellate Court stated that otherwise a new trial 
would be granted limited only to the question of dam¬ 
ages. The Supreme Court in its opinion held as 
follows: 


“The rule that this court will not review the 
action of a Federal Trial Court in granting or 
denying a Motion for a New Trial for error of 
fact has been settled by a long and unbroken line 
of decisions; and has been frequently applied 
where the ground of the Motion was that the dam¬ 
ages awarded by the Jury were excessive or were 
inadequate. The rule precludes likewise a review 
of such action by a Circuit Court of Appeals. 



13 


Its early formulation by this court was influenced 
by the mandate of the Judiciary Act of 1789, 
which provided in par. 22 that there should be 
‘no reversal in either (Circuit or Supreme) Court 
on such writ of error * * * for any error in fact/ 
Sometimes the rule has been rested on that part 
of the Seventh Amendment which provides that 
‘no fact tried by a Jury, shall be otherwise re¬ 
examined in any court of the United States, than 
according to the rules of the common law. ’ More 
frequently the reason given for the denial of re¬ 
view is that the granting or refusing of a Motion 
for a New Trial is a matter within the discretion 
of the trial court/ ’ j 


And further in the opinion the court stated: ! 

i 

“The record before us does not contain any 
explanatioin by the trial court of the refusal to 
grant a new trial, or any interpretation by it of 
the Jury’s verdict. In the absence of such ex¬ 
pressions bty the trial court in the case at bar , the 
refusal to grant a new trial cannot be held errone¬ 
ous as a matter of law. Appellate Courts should 
be slow to impute to Juries a disregard of their 
duties, and to trial courts a want of diligence or 
perspicacity in appraising the Jury’s conduct.” 
(Italics supplied). j 

The case of Chambers v. District of Columbia , re¬ 
ported in 44 D. C. Appeals at page 331, likewise cited 
by appellant, is remarkably similar to the case at 
bar. There, as here, the Jury found for plaintiff on 
the question of negligence, but returned a verdict for 
only nominal damages. The statement of the court that 
“The question of damages * * * was fully and fairly 
presented to the Jury by the trial court,” is equally 
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applicable to the case at bar. Appellees submit, as to 
the instant case, that “ there is no apparent reason for 
judicial interference on the ground that the damages 
are inadequate,” for the reason that the jury in con¬ 
sidering appellant’s testimony was authorized and em¬ 
powered to, and did, find that it was inherently im¬ 
probable, thus warranting them in rejecting it and 
in returning only nominal damages. 

In the space allotted to this brief it is not possible 
to review extensively and in detail the cases cited by 
appellant. Suffice it to say that the same are, in the 
main, inapplicable to the principal question at issue, 
namely, was the refusal of the court below to grant a 
new trial reversible error? Or to the subordinate 
question, did the trial court err as a matter of law in 
denying appellant’s Motion for a New Trial? 

The latter question has been definitely decided in 
the negative by the U. S. Supreme Court in the Fair¬ 
mont Glass Works case supra, as well as by other 
authoritative cases cited herein. As to the former 
question, the U. S. Supreme Court ruled in the same 
case ( Fairmont Glass Works v. Club Fork Coal Co.) 
that only under certain circumstances may an Appel¬ 
late Court inquire into the action of a Federal Trial 
Court on a Motion for a New Trial, as where the court 
in denying the Motion erroneously excluded from con¬ 
sideration matters appropriate to be considered, or 
where it acted on the mistaken view that there was no 
jurisdiction to grant it, or that there was no authority 
to grant it on the ground advanced, (cf. Felton v. 
Spiro, 78 Fed. 576; Mattox v. TJ. S., 146 U. S. 140; 
Boudrot v. Codirane, etc. 110 Fed. 919; all cited in 
appellant’s brief). 



- 
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Since no such grounds exist here, it must he taken 
as conclusive that the denial of appellant’s Motion for 
a New Trial is not error and is not a subject for in¬ 
quiry by this court. 

It is of interest to note that in D. C. v. Wilcox, 4 
App. D. C. 90; Smith v. Cissell, 22 App. D. C., 318; as 
well as in U. S. Electric Lighting Co. v. Sullivan, 22 
App. D. C. 115 (all cited by appellant) this cqurt has 
ruled that damages in cases of wrongful death as¬ 
sessed for the benefit of the next-of-kin must depend 
upon the sound judgment of the Jury in the particular 
case. 

It should be noted also that the appellant’s brief 
fails to distinguish between the type of cases in which 
the decedent left dependents, as for instance in B. & 
0. R. R. Co. v. Kelly, 24 Md. 271 and Pugh v. Bluff City 
Excursion Co., 110 Federal 919, cited by appellant; and 
that class in which no one was dependent upon the de¬ 
cedent for support, as is true in the instant case. 

The case of VaneJc v. Chicago Great Western R. Co., 
252 Fed. 871, cited by appellant as authority states in 
the opinion: 

j 

• | 

“The deceased left no wife, child, parent, or 
other dependent relative surviving him, but only 
collateral heirs; and it is obvious that the Jury 
did not intend to allow the plaintiff any substan¬ 
tial damages, and allowed only a sum that would 
authorize a judgment against the defendent for 
costs. But, whatever may have prompted the 
verdict for $1, it is the settled rule of the Federal 
Courts that disputed questions of fact are to be 
found by the Jury, and such findings will not be 
disturbed by the court, unless it was tfie result 
of passion, prejudice, or some manifest miscon¬ 
duct.” 
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CONCLUSION. 


Therefore, remembering that there is nothing what¬ 
ever in this record to indicate passion, prejudice or 
other improper motive on the part of the Jury; re¬ 
membering that the very facts presented to the Jury 
indicated np reasonable basis for dependency so far as 
the surviving sister was concerned; remembering that 
the case was fairly and impartially tried with no ex¬ 
ceptions whatever as to the evidence; and finally, re¬ 
membering that this appeal is taken because of the re¬ 
fusal of the trial court to upset the verdict of the 
Jury, it is respectfully submitted that the verdict as 
rendered should stand, and that the action of the trial 
court should be affirmed. 

Respectfully submitted, 

Charles S. Baker, 

Benjamin L. Tepper, 
Attorneys for Appellee, 
Clarence S. Ross. 

H. Clay Espey, 

Attorney for Appellee, 
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